The evidence of knowledge and timing present in this case con-
stitutes substantial evidence that Bradley's discharge was at least
partially motivated by{ his protected refusal to work. The more diffi-
cult issue is whether .Belva successfully defended against Bradley's
prima facie case.  In Pasula, we spelled out the availability of defense
to a successfully established prima facie case:

The employer may affirmatively defend, however, by proving by
a preponderance of all the evidence that, although part of his
motive was unlawful, (1) he was also motivated by the miner's
unprotected activities, and (2) that he would have taken
adverse action against the miner in any event for the un-
protected activities alone. ... It is not sufficient for the
employer to show that the miner deserved to have been fired
for engaging in the unprotected activity; if the unprotected
conduct did not originally concern the employer enough to have
resulted in the same adverse action, we will not consider it.
The employer must show that he did in fact consider the
employee deserving of discipline for engaging in the unpro-
tected activity alone and that he would have disciplined him
in any event.

2 FMSHRC at 2799-800.  (Emphasis in original.)

Belva's final defense is that, even assuming a prima facie case was
established, Bradley was also fired for his insubordinate refusal to get
a tape measure (see discussion of facts above) and that he would have
been fired anyway for that act alone.

Since it was the refusal to get the tape measure that immediately
preceded Davis' decision to fire, we agree with the judge's apparent
finding that this act also figured into the discharge,  3 FMSHRC at 922'.
Thus, this is a "mixed motivation" discrimination case and the ultimate
issue is whether Belva would have fired Bradley for the tape incident
alone.  The judge found that Belva would not have discharged him over
that matter and, while Belva poses some reasonable arguments, the judge's
rejection of them is supported by substantial evidence. We do not,
however, approve of some of his reasoning.

As we emphasized in Pasula, and recently re-emphasized in Chacon,
the operator must prove that it would have disciplined the miner anyway
for the unprotected activity alone.  Ordinarily, an operator can attempt
to demonstrate this by showing, for example, past discipline consistent
with that meted out to the alleged discrlminatee, the miner's unsatis-
factory past work record, prior warnings to the miner, or personnel
rules or practices forbidding the conduct in question. Our function is
not to pass on the wisdom or fairness of such asserted business jus-
tifications, but rather only to determine whether they are credible and,
if so, whether they would have motivated the particular operator as
claimed.
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